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• Failure to prevent the facilitation of tax evasion; 

• Changes to the SAR regime;

• New information sharing arrangements.

Criminal Finances Act
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Failure to prevent the facilitation of tax 
evasion

• The Criminal Finances Act (CFA) introduced two new corporate 
criminal offences of failure to prevent the facilitation of tax evasion 
(UK or overseas);

• For overseas offence dual criminality is required;
• Best illustrated as a three stage process:

First Stage. The tax evasion offence – A taxpayer (either an individual or 
a corporate) knowingly and dishonestly evades tax;

Second Stage. The facilitation offence – A firm (or an Associated Person 
of the firm) knowingly and dishonestly encourage or assist the 
commission of a tax evasion offence; and

Third Stage. The failure to prevent offence – Where both the taxpayer 
has committed the underlying offence and a firm (or an Associated 
Person of the firm) has committed the facilitation offence, an 
organisation is liable for failing to prevent the criminal facilitation of tax 
evasion. 
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• Liability is strict with one statutory defence available, which is  the 
existence of reasonable prevention procedures or showing that it was 
reasonable not to have had such procedures in place;

• HMRC’s official guidance sets out six principles around which a reasonable 
prevention procedures defence should be based:

1. Risk Assessment;
2. Proportionality of risk-based prevention procedures;
3. Top level commitment;
4. Due diligence;
5. Communication (including training); and
6. Monitoring and review

Note: For a firm to be criminally liable there is no requirement for there to 
have been a conviction for the underlying tax evasion offence. 

Failure to prevent the facilitation of tax 
evasion
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The elements of the offences

(If a foreign tax evasion
offence, the Relevant Body

must have UK nexus)

The Relevant Body has 
committed a 

corporate failure to 
prevent the 

facilitation of tax 
evasion

Tax evasion offence

Facilitation offence

Facilitation offence committed by an 
Associated Person (acting in that 

capacity)

The Relevant Body is not able to prove 
that it had "reasonable prevention 

procedures" in place

Relevant 
Body

(section 44)
=

AND

AND

AND
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• Upon conviction for a failure to prevent offence firm’s may face unlimited 
fines and confiscation of assets.

• In force from 30 September 2017

Day one procedures

HMRC has indicated that it does not expect all reasonable prevention 
measures to have been in place as at 30 September 2017. However, there is 
an expectation that firms had the following measures in place on day one:
• Demonstration of a clear commitment to compliance, which might include 

initial implementation steps (possibly including either high level or 
detailed risk assessments depending on the organisation);

• Securing top-level commitment and an initial communication plan;
• An implementation plan for managing the risk in a proportionate and 

timely manner going forward.

Note: HMRC guidance  states that there is an expectation of rapid 
implementation focussing on the major risks and priorities, with a clear 
timeframe and implementation plan in force.

Failure to prevent the facilitation of tax 
evasion
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Self – Appraisal

A few suggestions for self appraisal now that we are very nearly five months 
post  go-live:

1. What is the coverage of your failure to prevent coverage?
• UK (and branches of the UK firm) only;
• Group-wide;
• UK pilot and later Group-wide roll-out;
• Group-wide, but with different approaches in different countries 

depending on risk assessment.

2. Who owns the failure to prevent in your organisation?
• Financial crime compliance;
• Tax;
• Senior business stakeholder;
• Cross-function group.

Failure to prevent the facilitation of tax 
evasion
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3. Where does your firm stand when compared against the day one  
expectations?

• Risk assessment completed, top level commitment in place;
• As above, plus Policy communicated;
• As above, plus initial training roll-out;
• As above, plus Procedures/Controls in course of implementation;
• All done!

Failure to prevent the facilitation of tax 
evasion
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• Effective 31 October 2017;
• Introduced probably the most significant changes to the money laundering 

reporting regime since the enactment of the Proceeds of Crime Act 2002;
• Moratorium period where DAML (consent) is sought extended from previous 

31 day limit maximum, up to a maximum of 217 days;
• Law enforcement agencies (LEA) will be able to apply to the Crown Court to 

extend the moratorium period by an additional 31 days at a time, on up to six 
occasions;

• Where LEA applies to extend the moratorium period, notice of the application 
must be served on the firm that made the SAR;

• Once in receipt of such notice firms will be able to inform the subject of the 
SAR of the existence of the application without committing a tipping off 
offence;

• Note that disapplication of the tipping off provision is strictly limited – Firms 
are permitted to disclose “only such information as is necessary for the 
purposes of notifying the customer/client that an application has been made”;

• Firms should therefore avoid disclosing the content of the SAR or the basis for 
suspicion to the customer/client.

Changes to the SAR regime
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• Also effective from 31 October 2017;

• CFA created a statutory gateway for firms in the regulated sector to share 
information in connection with suspicions of money laundering;

• Regulated firms are able to disclose or request information, on a wholly 
voluntary basis, where to do so may assist in identifying whether a person 
is engaged in money laundering;

• Intention is to allow regulated entities access to more information before 
jointly submitting a SAR;

• Eases the administration burden on the NCA by reducing the number of 
reports it receives; 

• Firms are protected from any claims of breach of confidence, and will not 
contravene data protection legislation;

• Where information sharing has taken place CFA envisages a “joint 
disclosure report” or “super SAR” being submitted;

• CFA provides that any information sharing must be notified to the NCA 
when the information sharing begins.

New information sharing arrangements –
Super SARs
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Changes to the Suspicious Activity Reporting 
regime

What impact might the extended moratorium period have on reporting 
decisions? 

What are the challenges (and benefits) of the so called Super-SAR?

Increased moratorium period: from 31 days to 186 days (in 31 day 
segments) 

New information sharing mechanism between regulated entities and the 
ability to submit a joint report
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The Association for Financial Markets in Europe advocates stable, competitive and 
sustainable European financial markets that support economic growth and benefit 
society.

London Brussels Frankfurt
39th Floor Rue de la Loi 82 Skyper Villa 
25 Canada Square 1040 Brussels Taunusanlage 1 
London, E14 5LQ Belgium 60329 Frankfurt am Main
United Kingdom Germany

Tel: +44 (0)20 3828 2700 Tel: +32 (0)2 788 3971 Tel: +49 (0)69 5050 60 590

www.afme.eu

Offices
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AFME does not give legal, financial or other advice. The contents of this 
presentation and any discussions pertaining to it are for general 
information only and may not be relied on. You should take your own 
advice from internal financial crime departments, or from outside 
counsel as appropriate.

This presentation should not be forwarded outside your firm without 
AFME’s consent. 

Disclaimer
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