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Introduction

• “When sorrows come, they come not single spies, but in 
battalions.”  (Hamlet, Act IV, Scene V)

• “Every bad situation is a blues song waiting to happen.” (Amy 
Winehouse)



Scenario

• Anybank, a global bank headquartered in the UK (still an EU 
member state), receives a request for information from the FCA 
under section 165 of FSMA asking for copies of communications 
between T, a former trader on Anybank’s emerging markets bond 
desk in London, and A and B, traders at Thisbank and Thatbank, 
between January 2013 and December 2017

• The RFI is passed to C, Anybank’s emerging markets 
compliance officer
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Scenario (cont.)

• An initial review of the communications suggests that T, A and B 
shared information about trades and, in some cases, may have 
coordinated their trading activity

• Anybank is at the tail end of a deferred prosecution agreement 
with the US Department of Justice (due to expire in April 2019) 
for attempting to manipulate the price of kryptonite futures

• The Compliance Officer, C, calls the US-based lawyer who led 
the team working on the DoJ investigation
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What is the key issue facing Anybank?

• Thoughts….
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What are the key issues facing Anybank?

• MAR
• Principle 11
• Competition law
• Leniency 
• SMCR
• The DPA with the DoJ
• Follow on / other civil claims
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What are the key issues facing Anybank?

• Multiple jurisdictions
• Criminal case
• Systems and controls
• Whistleblowing
• Conduct and culture
• AML
• “Me too” Authorities
• Others?
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Key issues in market conduct and financial crime

• Handling inside information 
• Wall crossings and market soundings
• Systems to identify misconduct 
• The overlap with anti-competitive practices (aka Mates Rates)
• Who is responsible (SMCR)?
• Training and MI
• FCA’s evolving approach / caseload
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Recent cases – Stephany

What did we learn?
• The use of collective power undermines the proper price 

formation process
• You do not need guidance on specific circumstances to know 

whether you are breaching a principle 
• Even if there are information asymmetries between Bookrunner 

and Manager, they are not problematic here because the 
Manager is aware of it

• You do not need to analyse anti-competitive behaviour in light 
competition law when considering general principles 
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Recent cases – Stephany (cont.)

What did we not learn?
• The extent to which colour on the state of the book can be 

discussed between a Bookrunner and a Manager
• The type of information which can be discussed between 

Managers
• The extent to which MAR applies in these circumstances 
• The impact of competition law in these circumstances 
• Whether further action against individuals or firms will follow to 

shed light on the issue 
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Recent cases – Walter

• Took advantage of auto tracking algos following Best Bid / Best 
Offer

• Ignorance no excuse: breach committed “negligently rather than 
deliberately”

• Behaviour did not cease when put on notice of concerns about 
his behaviour
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Recent cases – Walter (cont.)

• Actions did not: change the overall liquidity for investors, move 
market price, or create a false or misleading impression as to the 
overall supply and demand in the market place

• Does not matter if the misleading impression is “momentary” 
• Market manipulation includes: creating a false or misleading 

impression as to your own intentions as a buyer / seller
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