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• Fine against Paul Stephany 
• What happened?

• Competition decision 
• Does it take into account MAR?

• Leniency for Newton
• Could still be appealed 
• Definition of relevant market as small / mid-cap

• Does this matter? 
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Background points



• “If an asset manager obtains another asset manager’s views, it free-rides 
on that other’s expertise, experience or analysis” (5.36)

• “The FCA does not accept that asset managers need to share strategic 
information among themselves in order to address information 
asymmetries or to counter book-builders’ incentives to talk up the book” 
(5.103)

• If you say “yes”, “right” and “I will” the FCA may take these comments 
literally (i.e. American) not passively (i.e. English) 
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Our favourite FCA comments



• Theory 
• “You would never talk about particular institutions.  You may talk about types of 

institutions or a nationality of institutions…you might give colour on…order sizes 
that are starting to come through…helping the prospective investor to get a sense 
of where the price is forming and what the ultimate…shareholder list might look 
like”

• Practice
• “There are orders as low as 260 million and, you know, in fairness there are some 

big orders, a £20 million, a £25 million” and he had taken an order of £15 million at 
the same level of £270 million pre-new money 

• “We have kind of got the majority of the orders at £270 million, market cap £270 
million, with two…big orders at £260” 

• “There are orders in the book higher and lots of orders at strike and…the bigger 
orders, yours and a few others have said £270”
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Question 1 – What can a book builder say?



• The FCA disagrees that this kind of information is very granular or more 
reliable in the context of a concerted practice.  What matters is whether 
the information disclosed eliminated or substantially reduced uncertainty 
as to the discloser's expected conduct on the market.  The FCA thinks that 
these examples do not do so

• Remember MAR
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Question 1 – What can a book builder say?



• Practice
• “I am strongly talking the range down to £700 - £800m”
• “I am trying to talk it down to £12 - £14 x”
• “I will really try to screw the price down towards £650 - £700m” 
• “I won’t be participating in this range - £700m more realistic” 
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Question 2 – what can a competitor say? 



• FCA’s view – this information is not sufficiently strategic to be problematic 
– not statements of intention that eliminated or substantially reduced 
uncertainty

• Disclosed a range rather than a specific price 
• Ranges disclosed varied significantly (£700 - £800, £650 - £700) giving a changing 

picture rather than a clear idea
• Disclosures were made well before the books closed 

• Remember MAR
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Question 2 – what can a competitor say? 



• 580 open enforcement investigations in February 2019, including:
• 220 investigations into firms; and 
• 360 investigations into individuals, including:

• 10 current enforcement investigations into Senior Managers; 7 into Certified Persons; 
and 10 into Conduct Rules Staff (some of which may have been announced since the 
response)

• 99 criminal investigations commenced in 2018 (125 in 2017), including:
• 19 into companies; and
• 80 into individuals

• 60 investigations into criminal insider dealing opened in the financial year 
(to 31 March) 2018 / 19, of which 55 were on-going in March 2019
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Learning from FCA responses to FOIA requests
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